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ABSTRACT 

This analysis of the research outlines the history of 
the conflict over student rights — a conflict that has its basis in 
American political and social philosophy* The author views the 
tension between those who favor the expansion of civil rights for 
students and those who advocate a return to discipline based on the 
in loco parentis doctrine as indicative of a wider conflict between 
the Puritan concept of authoritarianism and Jeffersonian democracy* 
The report surveys major areas of legal controversy, including 
suspension, expulsion, and due process; corporal punishment; freedom 
of speech; the press; assembly and religion; freedom from 
unreasonable search and seizure; and accessibility of student 
records* The author concludes that the area of student constitutional 
rights is not one that lends itself to easy solutions, and that the 
controversy will continue to plague the schools as long as the 
conflict in the society at large remains unresolved* (Author) 
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riif Educational Rcsoiincs Information Ct-ntt-r ^RRIC) is a national 
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knowledge papers, and other interpreti\e research studies on topics in 
its educational area. 




FOREWORD 



Willi the School Lca(lershi() Digest scricb, the National 
Association ol" F.lcmcntar\ School Principals adds another 
|)Vojcct to its contliuiing program ol" publications designed to 
offer school leaders essential information on a wide range of 
critical concerns in education. 

'^Vhc School Leadership Digest is a series of monthly reports 
on top priority issues in education. At a time when decisions 
in education must be made on the basis of increasingly com- 
plex information, the i)igest provides school administrators 
with concise, readable analyses of the most important trends 
in schools today, as well as points up the practical implica- 
tions of major research findings. 

By special cooperative arrangement, the series draws on 
the extensive research facilities and expertise of the ERIC 
Cleannghouse on Educational Management. The titles in the 
series were planned and developed cooperatively by both 
organisations. Utili/cing the resources of the ERIC network, 
the Clearinghouse is responsible for researching the topics 
and preparing the copy for publication by NAESP. 

The author of this report. Dee Schofield, is employed by 
the Clearinghouse as a research analyst and writer. 
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INTRODUCTION: THE PHILOSOPHICAL ROOTS 



All animals are equal 
but some animals arc more equal than others. 

George Orwell, Afiinial Farm, 194G 

My object all sublime 
I shall achieve in time - 
To let the punishment fit the crime- 
The punishment fit the crime. 

Sir W. S. Gilbert, The Mikado 
first performance 1885 

School administrators of today luid themselves caught 
between two warring laelions: the "hardnoses" who agree 
wholeheailedK with exA'ice President Agnew. thai *'discipline 
and order ought to be a first |)iiorit\--e\en ahead ofeurricu- 
lum in the schools of this eounlr\ and the ''bleeding heart" 
liberals who believe that the best education can never be 
achieved in a stringent *Mau 'n order" environment. 

Almost nowheie does this conflict become more healed 
than in the controversial area of rights lor sliidenls. The con- 
llicl over student rights is a manifestation of a much broader 
(and deeper) conflict within American society as a whole. 
Thai the schools have become embroiled in this controversy 
is an inevitable result of the nature of public education in this 
country. 

Iland-in-hand with the uniquely American idea of public 
education for everyone (lich or pooi) go two diametrically 
opposed ccmcepts. Both have their roots deep in .\merican 
history and philosoph\, and their impact is still fell in current 
attempts to define the rights of students. One holds that 
authority emanaies from above, and those go\eined by such 
authority have little or no say about how that power is 
exercised. The other holds that authority originates solely 
within the governed themscKes and that they alone are able 
to determine what governmental action is in their best 
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inicrcsls. This cDiKcpliuil conllicl has |)lagiicd American cdii- 
cMiion (jiisl as it has American political philosophy) since 
before the Revoluiion. 

Puritan Authoritarianism 

The idea of public education, along with the concept of 
authoritarian control, originated in the Massachusetts Bay 
Colony settled b\ Puiitans in the seventeenth century. The 
Puritan governmental structure leflccted these colonists' con- 
cern with strict maintenance of order, as well as their pre- 
occupation with the fallibiaty ol man, whom their tlieology 
defined as weak, sin-ridden, and incapable of truly moral, 
independent action. To regulate the profligate tendencies 
among their people, the governors of the colony maintained 
light, autocratic control, claiming that *'a higher authority 
had given them tho sole right to 'correct, govern, punish, par- 
don, and rule,' as Ladd states. They regarded education as 
one means of strengthening this control, which they viewed 
as the ride of God among men. Hence, in 1647 in what has 
come to be known as the '*01d Deluder Satan Act," the 
colony's governors established a system of public instruction 
intended to provide "knowledge of the scripture," and to 
ensure "that learning may not be buried in the graves of our 
forefathers." 

Another purpose of public education, as the Puritans con- 
ceived it, was to facilitate the socialization of the young into 
the accepted forms of Pinitan life. The education process 
utilized in Kngland was no longei workable in the New World 
where the famiK structure and parental control were already 
weakening. As Goldstein notes, *'The breakdown in the role 
of the famiK produced legislation in all colonies requiring 
children to obe\ parents and providing sanctions for disobe- 
dience." Kveryone is familiar with the more drastic forms of 
Puritan punishment (dunkings, the stocks, burning at the 
stake). And although such brutality rarely applied to school 
children, the idea of '^simple and swift" discipline with no 
recoiuse to due process or appeal was an essential part of 
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Puritan cducalion, as I.add points out, just as it was an essen- 
tial component of Puritan government. 



Jeffersonian Democracy 

In sharp contrast to the rigid authoritarian structure of 
Puritan government (and schools) stands the democracy of 
Jel'lerson and Madison. Their notion that power resides with 
the people, not with the governors, is direct!) counter to the 
theocratic concept of power from above. As Ladd summari/.cs 
Madison, **L'ltimaie anthorit) cumes not from above but from 
below; it is not ceiitiali/ed but is scattered equally among the 
members of the community." 

Jefferson and Madison, both framersof the federal system 
of government embodied in the Constitution, were well aware 
that *'the reason of man continues fallible," as Madison states 
ill The Federalist. A'o. .V. But their concept of the fallibility 
of man lacked the vehement emphasis on weakness and sin 
so characteristic of Puritan thought., .\ccording to Madison, 
the way to temper the harmful effects of man's inadequate 
exercise of reason was to frame a government in which no 
one person, or group of persons, had supreme authority. 
'I'hus, *Those who govern have defined functions beyond 
which they may not go," as Ladd states. These fimctions are 
defined by law; hence, democracy, as these two th?orists con- 
ceived it, is government by law, not by men. And the Con- 
stituiion, in conjunction with the courts, esists to resolve 
conflicts arising over the exercise of power. 

Operating under these democratic premises, Jefferson out- 
lined a function of education quite different from that 
c\sp()used by the Puritans. Instead of a means of control, 
education was, to Jefferson, the means of preparing the 
populace for assumption of governmental responsibility. In 
his **Notes on \'irginia" (cited in Goldstein), he proposes a 
s\stem of schooling intended **to diffuse knowledge more 
generally through the mass of the people." He outlines a 
system of education designed to provide the essentials 
(**reading, writing, and arithmetic") for everyone. From these 



tuition-lcss schools the crc.nn of the crop is to be selected for 
further schooHng, thus aUowing those with more natural 
ability access to higher education. Noticeably absent in Jef- 
ferson's pl.in is any reference to the discipline and rigid con- 
trol so characteristic of the Puritan education system. 

Inriplications for Education 

The effects of this philos'^phical split between authoritari- 
anism and denu)crac\ are perhaps more obvious in education 
today than ever before, in large part because of the increased 
attention to student rights and the regulation of student 
behavior. That educators are aware of the di\ergent nature 
of these concepts, as well as their implicitly different defini- 
tions of the relationship between school and student, is quite 
evident in much of the literature. Pearl asserts that **we find 
ourselves in a higliK polarl/.ed situation, caught in the line of 
fire of two warring groups-the fundamentalists . . and 
the free spirits." Ladd notes the continued prevalence of the 
Puritan concepts of education and government, pointing out 
that **school law specialists still commonly refer to the regu- 
lating of student conduct as *p"P'' eontrol.' " 

But the countercurrent of democracy also has its impact 
on the public schools' attitudes toward students. According 
to Ivadd, ^'Federal judges and othet^ persons steeped in the 
Madisonian system have increasingly pressed our public 
schools to adopt that system in place of the traditional one." 

The courts, especially since the 1954 Supreme Court de- 
cision in lirown v. lUnird of Education, have come to the fore 
in the continuing struggle to define the rights of students- 
and implicitly to define the relationship between student and 
schooK The ascendancy of the courts in matters relating to 
student rights and discipline is in part the result of the seem- 
ing inability of legislative bodies (especially on the state level) 
to come to terms with the issues, as Hazard points out. But 
this ascendancy is also the r'^ ult of the aaention to civil 
liberties so evident in the past two decades. And more fun- 
damentally, within the courts, as within the law itself, reside 
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the basic concepts of human righls. 

The courts are the guardians of the Constitution, with its 
Bili of Rights the very documents that Madison and Jefferson 
helped to create. The increasingly important role of the 
courts in definition of "student rights is perhaps as inevitable 
as ihc clash between two opposing concepts of government. 
Ladd specifies the tension lietween the two when he states 
that **sincc for iwo centuries we have run schools on the 
Puritan system within a broader society run more or less on 
Madisonian principles, we may reasonably ask whether it isn't 
possible for us to continue. 1 believe it is not." 

Because of the greater role played by the courts in the 
delineation of student rights, this paper focuses in large part 
on what lla/.ard terms **court-made'* law. The school admin- 
istrator toda\ is in a rather awkward situation, as numerous 
writers on this topic have pointed out. He or she must incor- 
porate titc mandates of the courts into the governmental 
and di.sciplinarx structure of the school, walking a fine line 
between PearPs **twc» warring groups." And above all else, he 
must always consider how best to achieve the goals of edu- 
cation for his students how to prepare them for citizenship. 

Ilenning points out that the very tension and conllict over 
the rights of students ma\ be a valuable .source of education 
in itself: **T()o many of those concerned about the issue of 
student behavior overlook the extraordinary educational op- 
portunity it presents. The issues related to student behavior 
are isstics of fundamental importance to society." 
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THE BASIS FOR AUTHORITY: 
IN LOCO PARENTIS 



Nowhere in tlie area of control of student l)elKivior is the 
eonlliet between autlioutarianisni and denioeraey nu;rv evi- 
dent than in tlie eontroversy over tlie eoneept of hi loco 
/)(ircn(is, fhh conuuon-law measure is a direct descendant of 
the Puritan idea of autliority. it cnd)odies tlie notion that 
"seliool autliorities stand in tlie place of tht* parent while the 
child is at school," accordinji to ReuUer. 

This concept incorporates both the e()i;structive and puni- 
tive aspects of the paienta! role, thouj^h most of the emphasis 
(and certainly the controversy) is on the latter aspect. How- 
ever, as Nolte points out in his 197!J paper, the in loco 
(Hircniis role also means that the school administrator **is a 
defender and supporter of the student," playing **the role of 
tl).e child advocate, there to help the student." *I he eonlliet 
arises, according to Nolte, when this constructive, protective 
function is coupled with the other side of the role-the puni- 
tive side. As Nolte views this eonlliet, 

It seems to be unfair for a teacher or administrator to take on 
the duties and responsibilities of a person standing tit loco 
paw its. then turn thai role into one in which he or she con* 
<l«cis RU investigation resulting in some form of puni?* inent 
for t!»c* accused student. The role conflict arises where the ad- 
ministrator or teacher steps outside the protection of his iu 
loco fJttmtit'i ro!e» and be.'onies in effect, an agent of the state. 

Ikil the punishment function is as nuich a part of /;{ loco 
(mreniis as the child ad\ocate function, as Reutter points out: 
*\\s applied to discipline the inference is that school person- 
nel may establish rules for the educational welfare of the 
child and the operation of the school and may inflict punish- 
ments for disobedience." 

In loco (mrcnlis is all-important in the controversy over 
definition of student rij^hts because it expresses the two 
essentially incompatible roles that school officials must play. 




Its weakneshcs ucic ictogni/.cd l)\ the courts «is caiiy as 1859 
when a Vcnnonl court round that the doctrine had certain 
**na\vs/' KIcenian states that this court noted the possibility 
for al)use ol* the punitive side ol* the rolc/l he school olTicial 
has none of the 'instinct ol parental alTection*' that normally 
acts as a curb on intrafaniily discipline, according to this 
court. 

Although sonic court rulings have reinforced the /// loco 
doctrine, even as recently as 1969 (State v. Slchu 456 P.2d 1), 
others have serioush questioned its \alidit\, especially where 
it interferes with due process, as Nolte points out. That no 
definitive ruling (specifically from the Supreme Court) has 
been, or even can be, rendered on this doctrine indicates that 
the tension between authoritarian control and democratic 
latitude has yet to be resolved. This tension is reflected in 
most areas of student rights, though in some the preponder- 
ance of court opinion falls on one side or the other. 

But it is amply clear to educators that they can no longer 
fall back on their quasi-parental role in situations involving 
student discipline.. The insecurity that this ambiguity arouses 
is angrily demonstrated by Howarth when he stales that the 
teacher or administrator "no longer may identify himself with 
the in loco parentis role in a given community without fear 
of recrimination from a parent who, under the auspices of 
the ACLU or some such group, will prosecute him for viola- 
lion of some particular right.*' 

Although not all educators experience the paranoia evinced 
by Ilowarth, most do feel the need for a definitive resolution 
of the in loco issue. It seems unlikely, however, that such 
resolution will be readily fortheoming, since the underlying 
tension between authoritarianism and democracy in this 
country has gone unresolved for nearly 200 years. 
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THE VERDICT OF THE COURTS: 
STUDENTS HAVE RIGHTS 



With its 19G9 decision in 'D'tikcrv, Dcs Moines Independent 
Conuniinity School District, the Supreme Court directly ad- 
dressed the area of student discipline per se for the first time, 
as Reutter notes. The "black armband" case has received 
more attention 1)\ educators and student rights advocates 
than has almost any other court decision in recent history. 
Although Mr. Justice Fortas, in writing the majority opinion 
of the court, emphasi/xd that *M"or almost 50 years" the Su- 
preme Court has upheld the First Amendment rights of stu- 
dents, the Tinker case presents the issues of the constitutional 
rights orstiidenis in terms much clearer than previous rulings. 
In upholding the students' claim that their freedom of exprcs- 
.sion had been abridged b\ a school rule barring the wearing 
of armbands in protest of the Vietnam war, the Court states 
the crux ol' its argument in mcmonrblc terms: 

First .-Xmcnchucnt rights, applied in light of the special cliarac- 
teristics of the sehool environment, are available to teachers 
anil students, h can hardly be argued that either students or 
teachers shed their constitutional rights to freedom of speech 
or expression at the schoolhousc gate. (393 U.S. 503, 89 S. Ct. 
733, 736) 

Although legitimately viewed as a milestone case by stu- 
dent lights advocates, the 'linker decision was far from de- 
finitive in all areas. The Court explicitly spelled out those 
areas (such as **type of clothing" and *Miair style or deport- 
ment") to which the ruling did not refer. The Court also 
asserted 'Mhe need for affirming the comprehensive authority 
of the States and of school authorities, consistent with fun- 
damental constitutional safeguards, to prescribe and control 
conduct in the schoi Is," But the necessity of balancing 
school authority with students' constitutional lights was made 
amply clear. And underlying the Court's decision is the 
assumption that students have constitutional rights, just as 




iidiilts do. Tliih .issuinplion is <i f.ircry IVoin the view, implicit 
in the hi loco parentis doctrine, th«it children are not adults 
and, therefore, do not have the rights ol citi/cns. 

That such a case as Tinker would reach the Supreme Court, 
or, indeed, even arise at all, is an indication of the peivasive 
attention to civil liberties so evident in the last 20 years or so. 
The 1954 Broicn case, in which the Court opened the way to 
racial desegregation of the schools, marked the beginning of 
the movement loward a fuller rcali/atiun of civil rights not 
only for racial minority groups, but for youth as wcH. The 
Twenty-sixth Amendment granting the vote to 18-ycar olds 
is one indication of the expansion of the rights of young 
people. .\nd the ever-increasing number of court cases dealing 
with student right> indicates a much greater awareness on the 
part of llie public at large of the issues involved in defining 
the student/school relationship. 

Shannon assigns the increasing importance of the role of 
the courts in defining student rights to five factors, all of 
which in turn affect '*the courts' attitude toward public edu- 
cation in the United States." First, the importance of educa- 
tion has become progressively more evident, providing greater 
impetus to guaranteeing equal educational opportunity for 
everyone. Second, Congress and state legislatures have broad- 
ened **thc general civil rights laws" to apply to more people 
in more eireumstances. Third, as a whole, however, legisla- 
tive bodies have failed **to provide adequate solutions to 
public problems," leaving the courts as the public's final 
recourse. 

Fourth, the mass medi i has facilitated the exchange of le- 
gal concepts and issues, makin'^ the general public more aware 
of the controversies arising over the question of student 
rights. And finally, as Shannon states, **people arc becoming 
more litigious." They are no longer satisfied with answers 
given solely by public school officials, so they take their 
cases to court. It would also seem that people are becoming 
more sophisticated in their perceptions of the issues, and 
much more willing (often to the dismay of school officials) 
to act on their perceptions. 



I.ikc it or not, the idea that j>tmleius have civil rights guar- 
anteed to them b\ law is becoming increasingly prevalent. A 
review of the major areas of controversy over student rights 
indicates the pervasiveness of constitutional questions in- 
volved in the definition of those rights. The important role 
played by federal courts in this definition is a result of these 
constitutional issues. .Mthtuigh the ''principle of noninterfer- 
ence" with legislative or administrative control is followed 
by the courts, when that contrt)l **rcstricts a so-called M'unda- 
mentaP right— one explicitly or implicitly guaranteed by the 
Constitution/' then the courts become involved, as Reutter 
notes. 





LEGAL ASPECTS OF STUDENT DISCIPLINE 



Directly counlcr lo ihc coiucpl of loco parentis is ihc 
concept of due proc ess of law for siudenls. While the former 
assumes thai the student must submit unqucstionini^ly and 
wiihoiit appeal lo ihe discipline of his superiors, ihe latter 
assumes that those superiors may not deprive him of *Mife, 
liherly, or properly" without according him the chance to 
answer chaigcs against him and lo plead his case before any 
disciplinary action can be taken. 

The extent to which due process must apply in disciplinary 
cases is still undec ided by the courts, but in some areas, such 
asexpidsion and suspension, the due-process requirements are 
more specifically spelled out. However, in other disciplinary 
cases (such as those involving corporal punishment), due pro- 
cess has not been required by the coiuls. 

Suspension, Expulsion, and Due Process 

Regarded by many educators as severe disciplinary meas- 
ures, suspension (long-term and short-term) and expidsion 
have come under close scrutiny by the courts in recent years. 
The main constitutional issue involved is one of due process, 
with students and their advocates contending that depriving a 
student of education without due process of law is a violation 
of "properly" rights and of *Miberly" under the Fifth and 
Fourteenth Amendments. 

The (act that due process is guaranteed citizens not once, 
but twice in the Constitution indicates the centralily of this 
concept to the .\meiiran form of government. Nolte notes 
that the idea of due process, intended to restrict the intrusion 
of the government into the life of the individual, had its 
source in English law, dating back to the year 1215 when 
King John was forced to relinquish some of his power to 
the citizenry. 

11 



The purpose of due process, according to Nolle, *'is to 
guarantee essential fairness between the individual and the 
State." He points out that traditionally '*lh(^ more severe the 
penalty, the more likely arc the courts to recjuire a larger 
measure of due process of law." Since suspension, and espe- 
cially expulsion, arc severe disciplinary measures, the courts 
have increasingly held that due process is in order in such 
cases. Nolte states that **due process is due when a constitu- 
tional right may be involved," and according to several im- 
portant court decisions, such rights arc involved in suspension 
and expulsion cases. 

Although exactly how due process is defined (Upends in 
part on the specific situation, it entails in all cases ' the rule 
that all persons arc entitled to be informed as to what the 
State commands or forbids," as a Massachusetts court has 
niled {Gougcn r. Smitlu 471 F.2d 47 [1972]). 

Nolte states that "there is almost universal acceptance of 
the idea that due process requires some type of hearing, and 
that this hearing must occur before state action is taken." In 
the school setting, due process usually means giving the ac- 
cused student the chance to know and refute charges brought 
against him prior to disciplinary action. But the due-process 
requirements outlined by various courts and school districts 
are far from standardized, as Flygarc points out: 

The law relative to suspensions and expulsions has been in 
chaos for over a decade. Courts in some sections of the nation 
have imposed elaborate procedural requirements while courts 
in other sections have given carte blanche authority to suspend 
pupils summarily. . . . Added to this is a confusing array of 
state statutes, state board of education regulations, and local 
scliool board rules. 

Flygare believes that a definitive Supreme Court ruling on 
the (juestion of due process in suspension and expulsion cases 
is the only way to clear up the confusion. 

Two 1975 Supreme Court decisions are directly relevant 
to suspension cases. In one, Goss v, Lofjcz, the court ruled 
that schools may not suspend students 'Mor one or more 
periods of ten days*' without notice or hearing. However, as 
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Nolle points out in a 1975 article, this decision is "\\ not very 
illumincUing *ycs/ The **minimunr' due process for students 
rccomniended by the court in short-term suspension cases 
("th.it is, an opportunity to present his |the student's] own 
side of the story") is tlie policy followed already by **niost 
good school administrators/' according to Noltc. lie con- 
clude> that *'thc limits of due process arc hardh more clear 
than thev were before" the Goss ruline. 

The other recent Supreme Court decision. Wood v, Strick- 
land, involved both long-term suspension and the right of 
suspended students to sue for damages. The defendants in 
this case were individual school board members. The plain- 
tiffs (two high school students from Arkansas) were sus- 
pended lor allegedly **spiking" the punch at a school 
function. The Court upheld the ruling of the Eighth Circuit 
Court that due process for the students had been violated 
because the sthool officials failed to supply adequate evi- 
dence at the suspension hearing. 

.\nd. more importantly* the Supreme Court ruled (under 
Section 1983 of the Civil Rights Act of 1871) that school 
board mend)ers could be held liable for money damages. Ac- 
cording to the court* the **standard of immunity'' for school 
board members does not apply when those mend)ers cither 
art in bad faith, or, *M)\ ignorance or disregard of settled, 
indisputable law," violate a student's constitutional rights. 

The A.ssociation of California School Administrators points 
out that the Wood decision means the school administrator 
should he '^especially careful" when he is ^'operating in any 
area that could possibly affect a person's liberty or property 
interest** such <is student suspeubions." This organization also 
advises the administratoi to **a\oid even the suggestion of not 
dealing fairly with all tiiose you encoiuiter in the school 
comniuiiity*'* and suggests that ''you may wish to review your 
personal liability insurance coverage," 

Although the suspension/expulsion controversy has yet to 
be put definitivcK to rest» it would seem advisable for the 
school administrator to follow the dictates of due process in 
.such cases* even though d'le-proccss procedure obviously 



lakes more lime lo implemeni ihan summary disciplinary 
aclion. 



Corporal Punishment 



One area of .sludcnl discipline in which in loco parentis 
slill reigns supreme is ihe area of corporal punishmeni. 
Divoky poinis oul ihai alihough physical punishmeni of 
prisoners and menial hospiial paiienis is oiillawed, violence 
againsl siudenis is siill sanclioned. She nolcs ihal ihis incon- 
sisiency is parily ihe resuli of ihe coniinucd public supporl 
for corporal punishmeni in ihe schools, alihough ihc public 
does nol approve of such punishmeni in olher slaie insiiiu- 
lions. Poinling oul ihal few slales have oiillavved il, Divoky 
siaie.s ihal several **have enacied laws which expressly permit 
ils use.'* Thus far, ihe couris have failed lo rule decisively on 
ihe use of physical punishmeni in ihe schools, alihough in 
some cases, ils applicalion by school officials was upheld., 

In iheir 1972 ACLU repori, Reiiman, Follmann, and Ladd 
summari/.e qniie vividly case sludies of abuse of children by 
leachers and adminislralors using physical punishment as a 
disciplinary measure. In some cases, siudems ended up in 
hospiinls for ireaimenl of injuries incurred when school of- 
ficials applied such punishmeni. The ACLU repori emphasizes 
ihal corporal punishmeni is nol effective as a means of alter- 
ing student behavior and, indeed, can operate lo aggravate 
certain behavioi problems, rather than to eliminate them. As 
their repori concludes. 

The use of physical violence on school children is an affront lo 
democratic values and a constitutional infringement of indi- 
vidual rights. It is a degrading, dehumanizing, and counter- 
productive approach to the maintenance of discipline in the 
classroom and should he outlawed from educational institu- 
tions . . . 

Il scc!ns unlikely, however, tb.il the law will change in the 
inmicdiatc future to define corporal punishment of students 
as **cruel and unusual.** 




CONSTITUTIONAL RIGHTS AND FREEDOMS 



First Anicndmcni rights, within ccrt.iin Hmits, <ire iippliai- 
bic to students, as the Tinker case so adequately established. 
Kleeman states that **lhe trend ol' recent court cases alTirniing 
basic First Amendment IVecdoms Tor , , , students remains 
quite dear/' The First Amendment guarantees IVeedom of 
religion, freedom ol" speech and the press, and IVeedom of 
assembly. And in all these areas cases have arisen relating to 
the kind and degree of IVeedom students have under this 
amendment. However, the courts ha\c been far from unani- 
mous in defining students' First Amendment rights, as Reutter 
notes. 

Speech and Expression 

The posi^I'inktr cases (**symbol cases," as Reutter calif 
them) have been decided generally on the criteria stated in 
D'fikcr: Where the expression of opinion through the wearing 
of insignia or emblems would **niateri<illy and substantially 
interfere with the requirements of appropriate discipline in 
the operation of the school," school officials ire justified in 
banning their wear. The problem, of course, is determining 
(and substantiating) what material andsubstantial interference 
consists of. 

The school administrator must use his own judgment in 
**f()iecasting" disorder, as Reutter notes. And he must not 
define disoider as **the discomfort and unpleasantness that 
always accompany an unpopular viewpoint," as the Court 
stales in Tinker. Obviously, a fine line exists between **dis- 
comfort" and **disorder," and the court decisions since 'Tinker 
indicate the difficulty in defining this line. Reutter points 
out that some **symbol cases" have supported the students' 
position, while others uphold the school's. 

A similar split exists in the courts* attitudes toward 
dress and appearance (including hairstyle). While some have 
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(Acrlurncd school iC]|iiLuions ooxciniii^ sliulcnl appcaiancc, 
olhcvb lu\c upheld the school's cITorlb to prescribe standards 
lor student appeaiancc. In some cases, couits have ruled that 
ceitain appeaiaiue lej^ulaiions (such as those i;o\ cinino Icnj^th 
of hail Tor male students) do indeed infringe on freedom of 
expression while, in others, the question of expression was 
not deemed valid. 

The spate of cases in the late 19()0s and early 1970s deal- 
ino with appearance issues seems to have abated somewhat, 
perhaps because s( hools allow more latitude in style and man- 
ner of student dress. Detailed dress code.s, complete with 
elaborate restrictions on length of hair and skirts, seem to 
be on the way out. 

The Press and Student Publications 

Since 19(58, a nuinbej oT court ease.s dealing* with students' 
rii^lUs to free expression through publications have arisen. 
According to Reuttei, **'I'he common legal thread throughout 
the cases is th<it school authorities ha\e attempted to restrict 
in some manner written connnunications received by students 
on school premises." That school authorities can control the 
**lime, place, and manner" of student publications has been 
well-established (Grayncd i\ Cily of Rock ford. 1972). But 
such control nuist not be **deceptively used as a guise for 
restricting production and distribution of literature deemed 
undesirable by .school authorities," according to Reutter. 

'Ihc C(nnt of .Appeals, Seventh Circuit, has ruled that 
student-published criticism of the school administration 
found offensive b\ sduxd officials is not grounds for expul- 
sion of the students responsible for the criticism. This court 
used the Tinker criterion of **disruption" in reaching its de- 
cision, ruling that the mateiial in cpiestion had not disrupted 
the educational process in the school. As with criticism of the 
school administration, the courts have generally held that 
other controversial issues dealt with in student publications 
(including student rights) are permissible as long as the stu- 
dents follow the school's reciuirements for distribution. 



'^Obscenity and vulgarity'' in sludciu publicalioiis is not 
so cle:ir-ciil an issue, as RciUIcm* points out. He notes that 
allhoui^h ^'school authorities ean ban obscene materials from 
school premises," the (piestion of what is *N)bscene'* under 
ihe law is as yet unresolved. 

The question of '^prioi restiaint*' of student publications 
IS also undecided, with some courts holdin<^ that such re- 
siraiiu is permissible under certain restrictions, and others 
viewing it as an infringement on the exercise of First Amend- 
ment rights. This ambiguity is reflected in school policies 
governing administratit)n review of student publications, ac- 
cording to Kleeman. lie states that while **the majority of 
school administrators disclaim retpiiring 'prior review' of stu- 
dent publications," they acknowledge **that faculty advisers 
frequently do preview student publishing efforts." 

Religion and Assembly 

The First Amendment right of freedom of religion (or 
from, as the case may be) is fairly well established for stu- 
dents, as Kleeman notes. The 19(53 Supreme Court decision 
banning prescribed prayer in the public schools has withstood 
attempts by Congress and some state legislatures to reinstate 
school prayer. 

Freedom of assembly can easily be governed by the criteria 
set down in Tinker, according to Kleeman. Student meetings 
should not disrupt the regular school schedule and should 
conform to restrictions on the use of school facilities and the 
school name. 

Although the issues are certainly not always dear-eut, the 
school administrator should keep in mind the basic constitu- 
tional guarantees of the First Amendment in formulating 
rules governing student expression. 

Search and Seizure 

Students' freedom from **uiu-eas()naMe searches and sei- 
zures" is not clearly established, especially where school 
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|)ro|)ert\ is invi)Kc(l. Alth()iij;h the doiinitoiy rooin.s of col- 
lej»e students are iinnuiiie Ironi searches hy school DlTieials, 
the public school student*s locker is not equally imnuuie, 
accordiui^ to Kleeinan. lie notes that the area co\ered by the 
Fourth Amendment is **at least one where ve.stij»es of the doc- 
trine of in loco parentis' still sui\ive/' 

However, school t)fncials should exercise caution in their 
searches of students* lockers and personal belvingings, Klee- 
man warns. He advises that the principal, not the teacher, 
should conduct the >earch, and the student shorld l)e noti- 
fied just prior to the search so that he may be present while 
it is conducted. The presence of a third party as witness is 
also advisable, according to Kh:enKin. 

Student Records 

Althouj^h the tonstitutional issues involved ha\e not yet 
been delineated, the right ol" students and their parents to 
\iew school records on students has recentiy been established 
by Congress. Some educators view the Family Kducation and 
Privacy .\ct of 1974 as an intrusion on their privacy, even 
suggesting, as .Marshall does, that teachers and administrators 
may be tempted to keep "a double set of books,'* one lor 
parents and one for their own purposes. It could perhaps be 
argued that allowing students ind parents to view school 
records constitutes an **unveasonable search/* but since tlie 
law is so new, its cotistitutionaliiy has not yet been tested 
in court. 

The Buckley amendment (as the act is known informally) 
*1s virtually guaranteed to bring drastic and comprehensive 
changes to many school districts,** as Cutler states. The Pri- 
vacy .\ct covers all olTicial records, files, and data directly 
related jfct) the student. Parents of students under 18 years of 
age nuist bo guaranteed access to their children's records, and 
legal-age students must have direct access to their own rec- 
ords. Teachers and school persontici who have a *Megitimate" 
interest in student records are also guaranteed access. Parents 
or legal-age students may request a hearing to challenge the 



amiracy ol' iiiformaticMi contained in records. 

Sdiool olTicials must lorinally notify parents and students 
of tlieir rii»lits under tliis act, althouj^h it is not yet clear just 
wliat foruial notification should consist of, according to Cut- 
ler. Scli(K)|s have 45 days in which to respond to parental or 
student recpiests to \ie\v records. Parents may also inspect 
any new instructional materials designed (in the words of tlie 
act) **to explore or develop new or unproven teaching meth- 
ods techniques.'* 

Because this law is so new, it has not yet heen tested in 
court. But it is ohvious that it will have far-reaching conse* 
quences for sch(H)l administration. 



Equal Treatment for the Handicapped 

.\hich attention has heen given recently to the right of 
liandicapped and exceptional children to an education. Two 
court decisions ha\e extended the reasoning used in ihoicn 
i\ Board of Education to apply it to exceptional and handi- 
capped students. In Pennsylvania Association for Retarded 
Children i\ Commonivcaltli of Pennsylvania (1971) and in 
.\//7/.v i\ Hoard of Education of the District of Colttntbia 
(1972)* "the courts confirmed that all children, regardless of 
handicap* are entitled to a regular puhlic school education or 
to adecjuate alternate educational seivices suited to their 
needs,** according to Olfson. 

The idea that public education is for //// children is clearly 
expressed in the *V.ero'reject'* policy affirmed in many state 
statutes and in several recent court cases. The **zcro«reject" 
policy is directed **toward excluding no one from puhlic edu- 
cation/* according to TurnhuU. Education thus becomes a 
right for everyone* not a privilege for the so-called **normar' 
children. 

The effects of the *V.ero'rejecl'* policy are being felt by 
school districts across the country* Xo longer, according to 
Olfson, can school boards get away with giving **the appeal- 
ance of being willing to offer special education-without hav- 
ing to actually do it/' And since the court in the .\//7/^ case 




nilcd tliat lack of finances is not an adequate reason for 
failure to provide seivices for the luuulicapped* even the ever- 
present **exciise" of no money (which is a hard reality in 
many districts) can no loni»er pobtp(»ne the public schooPs 
response to the needs of these children* 

Not only is it iVecpiently difficult for the public sehoivl 
system to acconunodate haiu •)ed and exceptional chil- 
dren because of the added financial burden, but special pri- 
vate schools for these children are obviously affected by 
**mainstreaming." Rei»ardless of the difficulties, the courts, 
according to Turnbull, have increasingly ruled that public 
instruction is preferable to private instruction, ard that **chil- 
dren with special problems benefit from contact with *normaP 
children/' The •'rijiht" of all ehiklren to public education 
seems to t)e increasingly well established. 
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CONCLUSION 



In \ic\v of the ambiguiix thai blill buriounds the dcfiniiion 
of studcni rights, the scht)ol adminisiraior's position is not 
an cmiable one. While striving **to let the punishment lit the 
crime," he must take eare not to deprive students of their 
rights, even though the law is far from clear in many areas 
just what those rights are. .And, as suggested at the first of 
this paper, hard and fast definitions are not likely lo be im- 
mediately (if, indeed, ever) forthcoming. 

In addition to this ambiguity, the administrator must cope 
with the paranoia oi" his colleagues and teachers. Bec ause the 
concept of civil rights lov students assaults the very heart of 
an hi loco parent is-ovicutcd educational system, many edu- 
cators who have identified themselves professionally with 
such a system find the nunement toward recognition of 
student rights truly threatening. 

This attitude is often expressed (implicitly and explicitly) 
in the Hterature. For example. Shannon outlines **New Tac- 
tics Used by Plaintiffs in Imposing Their Views on, or En- 
forcing Their Rights .Against, Public School Boards." His bias 
is obvious from the title of his article. He regards (as do many 
educators) the emergence of student rights litigation, encour- 
aged l)y the .American Civil Liberties Union and other groi* ,s, 
as dangerous to the maintenance of order in the sy.stem of 
education— and indeed, to the maintenance of the system it- 
self, as it is now defined. 

So while some educators call for a return to the good olc 
days of the hickory stick and uncjuestioned authority, others 
call for the continued emergence of civil liberties for studcMits. 
The school administrator, according to Zimmerman, can pro- 
vide **strong, visible leadership in the area of human rights." 

But what most writers in this area of conflict seem to fail 
lo grasp is the meaning of the conllict itself. The issues at 
stake in the controversy o\er student rights arc issues at stake 
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in tlic society at large. And insot'ai as education has been 
traditionally regarded as tlie vehicle (and even the initiator) 
of social change, the \va\ in which these issues are approached 
In the schools can ha\e eithei a positive or negative elTect on 
the whole of American society. 11' no absolute resolution is 
available, at least the i.ssues themselvch can he articulately and 
intelligently defined by educators and students. 

Perhaps the vitality df our particular form of government 
and national philosophy lies in the continued, articulated 
tension between authoritarianism and democracy, control and 
freedom, institution and individual. If such is the case, then 
the schools can become (and perhaps already are) an impor- 
tant means of achiev ing balance between these opposites. 
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